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In the Court of Appeals of the District of Columbia 


No. 2322. 

District of Columbia, Appellant, 

vs. 

Philadelphia, Baltimore and Washington Railroad Company, 

a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 53615. 

District of Columbia, Plaintiff, 

vs. 

Philadelphia. Baltimore & Washington Railroad Company 

(a Corporation), Defendant. 

United States of America, 

District of Columbia: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit:— 

1 Declaration, etc. 

Filed May 19th, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. 53615. 

District of Columbia, Plaintiff. 

vs. 

Philadelphia, Baltimore & Washington Railroad Company 

(a Corporation), Defendant. 

The plaintiff, the District of Columbia, a municipal corporation, 
sues the defendant, the Philadelphia, Baltimore and Washington 
Railroad Company, a corporation doing business in the District of 
Columbia, in an action of Debt, for money payable bv the defendant 
1—2322a 
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to the plaintiff lor that the said defendant, at the times mentioned 
in the bill ol particulars attached hereto and made part hereof, was 
required by, and it became and was the duty of said defendant under 
the Act of Congress approved March 3, 1883, (2*2 Statutes at Large, 
]*. 400) which provides: “Hereafter all railroad companies using 
engines propelled by steam shall pay to the District for the lighting 
»>| the streets, avenues, alley.", and grounds through which their tracks 
may he laid, under the direction and control of the Commissioners; 
and in case of default of payment of such bills actions at law may 
be maintained by the District of Columbia against said railroad com- 
panie> therefore,*' to pay to the District of Columbia for the 

2 lighting of all streets, avenues, alleys and grounds through 
which the tracks of the defendant are laid, the said defendant 

being a railroad company using engines propelled by steam, within 
the meaning of the said Act of 1883, as such streets, avenues, allevs 
and grounds might he lighted under the control of the said Commis¬ 
sioners of the plaintiff; and whereas the said Commissioners have 
caused to be lighted certain of the aforesaid streets, avenues, alleys 
and ground." at the times, places, and at the cost for such lighting 
as set out in the bill of particulars attached hereto and made a part 
of this declaration.—through which streets and avenues tracks of the 
said defendant are laid constructed above or below grade in tun¬ 
nels, viaducts or subways, or on overhead bridges, or elevated struc¬ 
tures built pursuant to the Acts of Feb. 12. 1901 and Feb. 28. 1903: 
and for such lighting the plaintiff became liable, and for which it 
has paid the sums sc‘t out in the said bill of particulars; and the said 
defendant, under the terms of the aforesaid Act of March 3. 1883. 
became and is indebted to the said plaintiff in the said sums for the 
lighting of said streets, avenues, alleys and grounds for the months 
ot October. 1908 to December. 1910. both inclusive, to wit. in the 
snm of eight thousand and ninety-three 70 100 dollars ($8093.70) 
a." in the said bill of particulars set forth: but the said defendant, 
wholly neglecting and disregarding its duty in the premises, under 
the said statute, has refused to pay for the lighting of the said streets, 
avenues, alleys and grounds, or any part thereof, although often 
requested so to do. whereby a cause of action has accrued to 

3 the plaintiff against the defendant for the said sums of money. 

Wherefore, the plaintiff claims the sum of eight thousand 
ninety-three 70 100 Dollars ($8093.70) with interest at six per- 
centum on each of the quarterly bills for lighting, as set forth in the 
said bill of particulars, from the end of the respective quarters 
wherein the same accrued and became payable, besides costs of suit. 

2. The plaintiff sues the defendant for other money payable bv 
the defendant to the plaintiff for the cost of lighting streets, avenues 
and alleys, as >et out in the bill of particulars filed herewith, through 
which the tracks of the defendant are laid at the grade of said streets, 
avenues, and alleys, and for which lighting, the said defendant be¬ 
came liable under the terms of the Act aforesaid and became and i< 
indebted to the defendant in the sum of two hundred eHitv-one 
04 100 dollars ($281.64) which sum the defendant has refused to 
pay. 
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Wherefore, (he plaintiff claims the sum of two hundred eighty - 
one (>4/100 dollars ($281.(34) besides costs. 

3. The plaintiff sues the defendant for other money payable by 
the defendant to the plaintiff for work done and materials provided 
by the plaintiff for the defendant at its request ; for money lent by 
the plaintiff to the defendant; for money paid by the plaintiff for 
the defendant at its request; for money received by the defendant 
for the use of the plaintiff: and for money found to be due from the 
defendant to the plaintiff on account stated between them. And the 
plaintiff claims ihe sum of eight thousand three hundred seventy- 
five 40 100 dollars ($8375.40) with interest at six per centum 
4 on each of the quarterly bills for lighting as set forth in the 
said bill of particulars from the end of the respective quarters 
wherein the same accrued and became payable, besides costs of suit. 

' E. H. THOMAS. 

F. H. S., 

Corporation Counsel, I). C., Att’if for Plaintiff. 


lb strict of Columbia, ss: 

Walter C. Allen, being first duly sworn, says that he is the 
Electrical Engineer, one of the officers of the District of Columbia, 
and has supervision of the lighting of such streets, avenues, alleys 
and grounds as are under the control of the District of Columbia; 
that by direction of the Commissioners of the District of Columbia 
the Welsbach gas lamps, Welsbach naphtha lamps, electric arc lamps 
and electric incandescent lamps were erected in the streets and ave¬ 
nues as set out in the declaration to which this affidavit is attached, 
which declaration is made a part hereof, the light for which was and 
is now furnished the District of Columbia at the rates set forth in 
tht' Dill of Particulars attached to said declaration, which bill of 
particulars i< made a part of this affidavit, during the months from 
October 1908. to December 1910. both inclusive, i. e. the sum of 
Eight Thousand Three Hundred and Seventy-five, and 40/100 
Dollars ($8,375.40) which sum the District of Columbia has paid for 
said lighting; that under the said Act of Congress of March 3. 1883. 

set out in the said declaration, the Philadelphia, Baltimore 
5 and Washington "Railroad Company became liable to the 

District of Columbia in the said sum of Eight Thousand and 
Three Hundred and Seventy-five and 40/100 Dollars. ($8375.40) ; 
that affiant has repeatedly sent bills to the said Philadelphia. Balti¬ 
more and Washington "Railroad Company for the said sum for light¬ 
ing the said streets and avenues, but the said Philadelphia. Baltimore 
and Washington Railroad Company has positively refused to pay the 
same: affiant says that the said Philadelphia, Baltimore and Wash¬ 
ington Railroad Company is justly indebted to the District of Co¬ 
lumbia in the sum of Eight Thousand Three Hundred and Seventy- 
five and 40 100 Dollars ($8375.40) with interest at the rate of six 
per centum on the said quarterly bills from the end of the respective 
quarters in which the same accrued, exclusive of all setoffs and just 
grounds of defense. 


WALTER C. ALLEN. 
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1911 bM,lbe<l an<1 SWl,rn 10 bcfore ,ne this 12th day of May, A. D. 

f SEAL -J WILLIAM TINDALL, 

Notary Public, D. C. 

Bill of Particulars . 

Quarterly Bills—Number and Kind of Lamps. 

For the Quarter Ending December 31, 1908. 

2 (i \\ elsbacli gas lamps from October 1 st to 
December 31. 1908. inclusive, at the rate 

i , sr ’ 1*1' ’""'I'l*r annum. 92/365 $13664 

I "elsbacli gas lamp from October 6 th to ~ 

December 31st inclusive. 87/365 4 97 

•> I "elsbacli gas lamp from October 

(i \V,.I i V"' |f> December 31st. inclusive. . . 81/365 4 63 

<> "elsbacli naptha lamps from October 1 st 

‘‘I ^e'-eiiihcr 31st. inclusive, at the rate 

.. °| f--89 per lamp per annum. 92/365 34 ts 

6 electric incandescent (25-candle-power) 44S 

bnnps froili October 1 st to December 
- 1 st. inclusive, at the rate of $ 20.00 per 
lamp per annum .... oo/cmr on o- 

!2 dectric incandescent (75-candie-power ^ 

<>K.M multiple) lamps from October 1 st 
m December 31st. inclusive, at the rate of 
i * * •' P or l )0r imnuin. 90/305 194 

electric incandescent (40-candle-power 124 " 

I ungsten series) lamps from October 1 st 

i'.’,! r/n 01 inclusive, at the rate of 

_ • - 1.00 per lamp per annum. o->/‘!65 m., ,, 

- electric arc lamps from October 1 st to De- ' 4 

comber 1 st. inclusive, at the rate of 
.,»•>.(»<) per lamp per annum. 92/365 1 to <r 


87/365 

81/365 


92/365 


92/365 


92/365 


92/361 


92/365 


4.97 

4.63 


34.48 


30.21 


124.77 


532.34 


149.97 

$1,018.05 


l or the Quarter Ending March 31st. 1909 . 
- s Wclsbach gas lamps from Januarv 1 st to 

* m'e- 31st ; 10n °' inclusive, at the rate of 

,. . i' or ,np Dei* annum. on/gu-, 

t> " elsbacli naphtha lam|is from Januarv 1st 

f w'«n 3 inclusive, at the rate 

"[ : . I'cr lamp per annum. 90/365 

6 electric incandescent (25-candle-power 
Imnps frmn Januarv 1 st to March 31st. 

EMU. inclusive, at tlie rate of $20 00 ner 
lamp per annum .!.. . P .. 90/365 


$143.95 


33.73 


29.59 
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1 - electric incandescent (75-candle-power) 
hmi]>.« from January 1st to March 31st, 
1909, inclusive, at the rate of $41.25 per 


lamp per annum. 90/365 122.05 

S.S electric incandescent (40-candle-power 
Tungsten series) lamps from January 1st 
to March 31st. 1000. inclusive, at the rate of 

$24.00 per lamp per annum. 90/365 520.77 

i t electric arc lamps from January 1st 

to March 31st, 1909, inclusive, at 
the rate of $85.00 per lamp per annum. . 90/365 14(5.71 


$996.80 

For the Quarter Ending June 30, 1909. 

-3 \\ elsbach gas lamps from April 1st to June 
30th. 1009. inclusive, at the rate of 

$20.85 per lamp per annum. 91/305 $145.55 

6 Welsbach naptha lamps from April 1st to 
June 30th. 1900. inclusive, at the rate of 

$22.80 per lamp per annum. 91/365 34 11 

6 electric incandescent (25-candle-power) 

lamps from April 1st to June 30th, 1909, 

inclusive, at the rate of $20.00 per lamp 

per annum . 91/365 29.02 

12 electric incandescent (75-candle-power 

OEM multiple) lamps from April 1st to 
June 30th, 1909. inclusive at the rate of 

$41.25 per lamp per annum. 91/365 123.41 

38 electric incandescent (40-candle-power 

I ungsten series) lamps from April 1st to 
June 30th. 1009. inclusive, at the rate of 

$24.00 per lamp per annum. 91/365 526.55 

i electric are lamps from April 1st to June 
30th. 1900. inclusive, at the rate of 
$85.00 per lamp per annum. 91/365 148.34 

$1,007.88 

For the Quarter Ending September 30, 1900. 

28 Welsbach gas lamps from July 1st to Sep¬ 
tember 30th. inclusive, at "the rate of 

$20.80 per lamp per annum. 92/365 $146 80 

6 Welsbach naptha lamps from July 1st to 
September 30th, inclusive, at the rate of 

$22.80 per lamp per annum. 92/365 34 48 

6 electric incandescent (25-candle-power) 
lamps from July 1st to September 30th, 
inclusive, at the rate of $20.00 per lamp 
per annum . 


92/365 30.25 
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ss electric incandescent ( 40-candle- 

power runfrsten series) lamps 
from July 1st to September 30th. inelu- 
^i'nc. ji( the nite of $20.00 per lamp per 

i.» i . • . .. vz/di)') 143 (>'> 

i - electric incandescent (75-candle-]>ower 
( «F,M multiple) lamps from July 1st to 
September 30th. inclusive, jit the rjite of 

- $30.00 per lump per annum. 92 305 90 7 1 

' electric arc lamps from July 1st to Septom- 
Oer 30th. inclusive, at the rate of $85.00 
per la in] > per annum. 92/305 1 19.07 


149.97 
$895. st; 


I*<>r the Quarter Ending December 31. 1909. 

2 S A\ elshacli ojis lamps from October 1st to De- 

ionwA 1 ’ nist ' inelnsive * nt the rjite of 

* ~ S ’ l* cr ^ nn, P per annum. 9 9 /305 

\\ el-haeh naptha lamps from 0 ( .|ol, Pr 14 to 
IViTinlior 31st. inclusive. at tlio rate of 

•V-L.80 per annum . 9->/305 

11 rl< ' HnV incandescent C 2 f»-cn 11 <1 ie^j 

lam]»< from October 1st to December 3Dt 
inclusive. ;it the rate of $20 00 per lamp 

per annum . 9 ->/ 3 <*- 

SS el«'<'lric incandescent ( 4 0 -can(lie-power 

tnniisten senes) b-mips from October 1 st 
to no.rml.or .‘ 0 - 1 . inchi-i7,e. at the rat,. 

Ot . _>»•»() per lmnp per annum. ... !P> '3C>~ 

- "™‘, "V?" ,1, ' soo "t (75-candlc-poucr 

t-l-.M multiple) lamp- from October 1-1 
to ncccml,,.,. 31st. inclusive, at the rate of 

.vm.no per lamp per annum. 9°/305 

1 emctrie arc lamps from October 1 st to De- 
icl'lSr Sls t* inclusive, nt the rate of 


H T or the Quarter Ending March 31. 1910 

2S WcKbach p.s lamps from Januarv 1st to 

:>ls| : ,n( ‘ln-ive. at the rate of 

ir n V ° V ]t0V il] " nu " . 90 3b 

h '' 1 1 naptha lamps from Januarv 1st 

on*’ 1 ' ,,u *hisive. jit the rate of 

stt per lain]) per annum. 90/36 

t> electric incandescent (25-cnndIe-poner) 
liinips from Januarv 1st to March 31st 
inclusive, at the rate of $20.00 p 0r lamp 

um* oiiniim 


02 'oor. 

81 it;.,so 

02 Mtr. 

3 1. IS 

02/30") 

30.25 

02 ' 20 ." 

1 13.62 

02 /305 

00.74 

02 /365 

149.97 

. 1010 . 

$895.86 

00 305 

$113.t;i 

00/365 

•»Q 

* >•> . / •> 

90/365 

29.59 
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8 S electric incandescent (40-candle-power 

tungsten series) lamps from January 1st 
to March 31st, inclusive, at the rate of 

$* 20.00 per lamp per annum. 

12 electric incandescent (75-candle-power 

GEM multiple) lamps from January 1st to 

March 31st, inclusive, at the rate of 

$30.00 per lamp per annum. 

7 electric arc lamps from January 1st to 
March 31st. inclusive, at the rate of 

$85.00 per lamp per annum. 


For the Quarter Ending June 30, 

2 <S Welsbach gas lamps from April 1st to June 
30th. inclusive, at the rate of $20.80 per 

lamp per annum . 

0 Welsbach naptha lamps from April 1 st to 
June 30th, inclusive, at the rate of $22.80 

per lamp per annum . 

0 electric incandescent (25-candle-power) 

lamps from April 1 st to June 30th, inclu¬ 

sive. at the rate of $ 20.00 per lamp per 

annum . 

NS electric incandescent (40-candle-power 

tungsten series) lamps from April 1st 
to June 30th, inclusive, at the rate of 

$ 20.00 per lamp per annum. 

12 electric incandescent (75-candle-power 

GEM multiple) lamps from April 
10 1st to June 30th, inclusive, at the 

rate of $30.00 per lamp per annum. . 

7 electric arc lamps from April 1st to June 
30th. inclusive, at the rate of $85.00 per 
lamj) per annum. 


90/365 433.97 

90/365 88.77 

90/365 146.71 

$876.38 

1910. 

91/365 $145.20 

91/365 34.11 

91/365 29.92 

91/365 438.79 

91/365 89.75 

91/365 148.34 


$ 886.11 


For the Quarter Ending September 30, 1910. 

2 N Welsbach ga> lamps from July 1st to Sep¬ 
tember 30th, inclusive, at the rate of 

$20.80 per lamp per annum. 92/365 $146.80 

5 Welsbach naptha lamps from July 1st to 
September 30th, inclusive, at the rate of 

$22.NO per lamp per annum. 92/365 28.73 

! Welsbach naptha lamp from July 1st to 
September 16th, inclusive, at the rate of 

$22.80 per lamp per annum. 78/365 4.87 
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(5 electric incandescent (25-candle-power) 

lamps from July 1st to September 30th 
inclusive, at the rate of $ 20.00 per lamp 

per annum . 92/305 

88 electric incandescent (40-candie-power 

tungsten series) lamps from July 1st to 
September 30th. inclusive at the rate of 

$20.00 per lamp per annum. 9'V305 

2 electric incandescent (40-eandle-power) 

Ia m p s fi-nni September 1st to 30th. inclu¬ 
de. ut the rate of $ 20.00 per lamp per 
annum . 

I - electric incandescent (75-candle-power 
multiple) lamps from Julv 1st to 
Septenil»er 50th. inclusive, at the rate of 

- , 1 >0, ‘ per annum. 99 / 3(35 

1 electric arc lamps from Julv 1 st to Sep¬ 
tember 50th. inclusive, at' the rate of 
$.s.).(}(> per lamp per annum. 92/365 1 


30.25 


11 l <or l ^e Quarter Ending December 31, 1910. 

“ ,s \\ elshach gas lamps from October 1 st to 
Dmanber 31st. inclusive, at the rate of 

. , l‘ or * a,n P per annum. 92/365 

•> ""Isbacli naptlia lamps from October 1*1 
In December Mist, inclusive, at the rate 

<> *--><> |»'r lamp per annum. 92/305 

’ 'It tin- incandescent (2..-candle-power) 

himps Irani October 1 st to December 
•. 1 st. inclusive, at tbe rate of $ 20.00 per 
lamp per annum .... q., 

electric incandescent (40-candie-power) ° 

lamps from October 1 st to December 31*/ 
inclusive, at tbe rate of tfs-JO.OO p er lamp 
per annum . 1 

12 electric incandescent (75-eandie-power) 

lamp* from October l*t. to December 

•>l>t. inclusive, at tbe rate of $30.00 per 
_ lamp per annum. 1 q 9 / o r - 

' electric arc lamp* from October 1st to' De- ’ 
cember 31st. inclusive, at the rate of 
•».>.(«) per lamp per annum. 92/365 


443.62 


3.29 


90.74 


149.97 
$898.27 


$140.80 


28.73 


30.25 


453.70 


90.74 


149.97 

$900.19 


Tuvu . l O 

Tjitmp# fit Grade Crouting*. 

"»»"*. .n.l lamp . 
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6 incandescent electric lamps at Bennings Road crossing, for 
which $270.27 is due. 

2 incandescent electric lamps at Quarles Street, crossing for which 
$11.37 is due. 


12 Public Street Lumps Located on the Rights of Way of the 
Philadelphia, Baltimore and 11 ashinyton Railroad in the 
District of Columbia. 


Gas Lamps—Southwest. 


2 southeast and southwest corners of 10 th and 1 ) streets. 

2 south side of South C street between 7th and 8 th streets. 

4 3rd street between E street and Virginia ave. (2 west and 2 
east side.) 

2 northwest and northeast corners of 2nd street and Virginia 


avenue. 

2 southwest and southeast corners of 2 nd and E streets. 

2 southwest and southeast corners or 1st street and Virginia 

avenue. 

1 northwest corner of 1 st and E streets. 

1 intersection of Virginia avenue and E Street. 

1 north side of E street between Delaware avenue and 1st street. 

1 east side of Delaware avenue between D and E streets. 

1 southeast corner of Delaware avenue and E street. 

1 northeast corner of Virginia avenue and Delaware avenue. 

1 northwest corner of South Capitol street and Virginia avenue. 

1 northwest corner of South Capitol and Canal streets. 

3 south side of Virginia avenue between 4*4 and 6 th streets. 


Southeast. 


1 northeast corner of South Capitol and Canal streets. 
27 


Naptha Lamps—Southwest. 

1 east side of 1 st street between D and E streets. 

1 west side of Delaware avenue between D and E streets. 

1 southwest corner of South Capitol and Canal streets. 

1 south side of Canal street between South Capitol and D streets. 


4 

Electric Arc Lamps—Southwest. 

4 7th street between Virginia and Maryland avenues. 

2 one west side of V/o st. and Va. ave. and one S. E. Cor. 4^2 st. 
and Va. ave. 

1 under bridge, low level, 9th street between C and D streets. 

7 
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13 
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DISTRICT OF COLUMBIA VS. PHILADELPHIA, BALTIMORE 
Electric Incandescent Laiiips-^O-paiulle-power. 

° im<1 |ie,les ' 111 ^ "«• "alls south side of North D a.td 

north side of South l> street between 9th and 14th streets. 

' "JKa'WSS ° f avenue 

' “atK S. W a " S (hi>ih ICVel) 9th between C and 

1 ""bnnSt 'Viroi; 1 ,!:; 

one on bracket and three -upended f m , V streets. S. \\ . 

between Virginia avenue and E street S^V^' ' 2ml 
b t ,md \ lioima avenue subwav, S. \Y 
Delaware and Virginia avenues subwav S W 

'‘ street* a ilr^Oel«ii\*e 11 lie**&>«th Capitol 

w. 

Bladensburg road and P R A W > ;Kenilworth. X. E. 
Benning railroad crossin' N E X K ‘ 

' , ' W "" 1 between South Capitol an,I 2nd streets. S. E. 


* o-can dle-power. 

I 10th stioet and Maryland avenue bridge over R. R. crossing. 

4 1 's‘ w riel il "' 1 ^btryland avenue bridge over R. R. crossing. 

4 12 S.‘ W reel ^birvland avenue. bridge over R. R. crossing. 


Demurrer. 

Ciled May 23. 1911. 

^ ^ ^ 

KS ” 1 .. l« III« rterlamion 

..-.. .. J2 IZZT&g 

McKEXXEY & FLANNERY. 

Attorneys for Defendant. 

i. rinW '' ; st rKld in 

....-- mhj&i 4,< a 
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tiff s cause of action against tlio defendant, has been repealed bv the 
Acts of Congress of February 12. 1901 (31 Stats. L., 767) and*Feb¬ 
ruary 28. 1003 (32 Stats L., 009). 

-• I bat if said Act of March 3, 1883. has not been repealed by 
said subsequent Acts of Congress, it is invalid because repugnant to 
the provisions of Article 1 of the Amendments to the Constitution 
of the United States. 


Supreme Court of the District of Columbia. 

Friday, June 2nd, 1911. 

Session resumed pursuant to adjournment. Non. Job Barnard, 
Justice, presiding. 

******* 

\ P on consideration of the demurrer filed herein to the declaration, 
it is ordered that said demurrer be, and the same is hereby sus¬ 
tained. thereupon, the plaintiff by its attorney electing to stand 
upon its said declaration, it is considered that the plaintiff take 
nothing by this action that the defendant go hereof without day 

1,0 { '" v held, and recover of plaintiff its costs of defense to be 

taxed by the Clerk, and have execution thereof. 

1 o From the foregoing judgment the plaintiff by its attorney 

tv , • / n ? ] n\ C0, ! r . t - nolos nn n l ) P enl Court of Appeals of the 

District of ( olumbia. 

Direction* to Cirri for Preparation of Transcript of Record. 

Filed June 2, 1911. 


Tlio Clerk of the Court will please make a transcript of the 
record in the above entitle.! case for the Cotirt of Appeals eon- 

1. The Declaration, hills of particulars and affidavit 
-• ihe demurrer to the declaration. 

'""1 H'P appeal therefrom in open court 
-*• I Ins designation. 

E. H. THOMAS, 

F. H. S., 

Attorney for Plaintiff. 


16 


Supreme Court of the District of Columbia. 


United States of America. 

District of Columbia, ss: 

1. John R. Young. Clerk of the Supreme Court of the District of 





12 THE TITLE GUARANTY A SURETY CO. VS. WILLIAM F. NICHOLS. 

according to directions of counsel herein filed, copy of which is 
made part of this transcript, in ,. aU se No. 53615 at Law wherein 
I istnet of Columbia is Plaintiff and Philadelphia, Baltimore & 

Wash ngton Railroad Company is Defendant, as the same em im 
upon the files and of record in said Court iem.mis 

In testimony whereof, 1 hereunto subscribe my name and affix tl,e 

V” Ci,v ... i*«” Sttft 

rSeal Supreme Court of (he District of Columbia.] 

J. R. YOUNG. Clerk, 

By ALF. G. BUHK.MAN. 

Ass’I Cl k. 

7’oV n , islri< ' 1 of Columbia Supreme Court No 
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Statement of the Case. 

This was an action of debt brought under a statute by the 
District of Columbia to recover from the defendant costs of 
lighting certain streets and avenues through which the de¬ 
fendant’s tracks are laid. 

The declaration contains three counts. The first seeks tn 
recover from the defendant under the act of Congress of 
March 3, 1883 (22 Stats, at Large, 466), which provides— 
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That hereafter all railroad companies using en¬ 
gines propelled bv steam shall pay to the District for 
the lighting of the streets, avenues, alleys and 
grounds through which their tracks may be laid, 
under the direction and control of the Commission¬ 
ers; and in case of default of payment of such bills, 
actions at law may l>e maintained by the District of 
( olumhia against said railroad companies therefor.” 


lhis count alleges that the defendant is a railroad com¬ 
pany using engines propelled by steam, within the meaning 
of the HC( > that the plaintiff lighted, or caused to be 
lighted, certain avenues and streets, set out in the bill of par¬ 
ticulars attached to the declaration, through which the tracks 
of the defendant were laid, and that the plaintiff paid for 
such lighting $8,0S)3.7U, for which the defendant became lia¬ 
ble under the act quoted, and which sum they refused to pav 
in whole or in part. 

The second count of the declaration claims the sum of 
.$281.0-1, which the plaintiff said it paid for lighting street* 
and avenues where the tracks are on grade, under the pro- 
visions of the same act. 

Ihe third count of the declaration was on the common 
counts. 

The court Mow sustained the demurrer to the declaration 
and held that the District was not entitled to recover, on 
account of the changed physical conditions, which could not 
have heeit in the contemplation of Congress at the time the 

act was passed. Judgment was for the defendant and an ap- 
peal noted in open court. 
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Assignment of Errors. 

The court below erred— 

1. In sustaining the demurrer to the first count of the 
plaintiff’s declaration. 

2. In holding that the plaintiff was not entitled to re¬ 
cover under the act of 1883. 


AEOUMENT. 


The court below held that the act of 1883 was repealed 
by the acts of 1901 and 1903, relating to the abolition of 
grade crossings and providing for a union station. If the 


act of 1883 be repealed, it is, of course, by implication, for 
there are no express words of repeal, and there is no conten¬ 
tion on the part of counsel that there are. 

This question was discussed in the case of The Wash¬ 
ington Terminal Company against the District of Columbia 
(October Term, 1910. Nos. 2154, 2175), as if there were 
some requirement of law by which the railroad companies 
were to pay for lighting crossings at grade, and the grade 
crossings having been abolished, necessarily the law became 
inoperative. There is no such provision in the act of 1883 
or in either of the acts of 1901 or 1903. 

The act of 1883 provides: 


“for the lighting of the streets, avenues, alleys and 

grounds through which their tracks mav be laid.” 

*/ 

To hold that because the crossings and tracks are no longer 
on grade, the law is no longer in force, is clearly a non *equi- 
fnr, for the reason that the lighting of the streets was not 
made dependent on the crossings or tracks being on grade, 
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but on the fact that the streets were occupied by the tracks 
of the company. It was a condition attached to the occupa¬ 
tion of the streets that the railroads should light the streets. 
And practically the same streets arc occupied bv the com¬ 
pany now that were occupied when the act of 1883 was 
passed. 


The tu t of 1883 has been generally acquiesced in since its 
passage by the various steam railroads using the streets of 
the city, and there has been no dispute, of which we are 
aware, with the railroads concerning their liability for light¬ 
ing streets or parts of streets occupied by their tracks. 

In the act of July 1, 1882, 22 Stat., 139, is found this pro¬ 
vision : 


“And hereafter all railroad companies using en¬ 
gines propelled by steam shall provide for the light¬ 
ing of the streets, avenues, alleys, and grounds 
through which their tracks may l>e laid, under the 
direction and control of the Commissioners.” 


I be act of March 3, 1883, under which 
(22 Stats., 4Hfi), differs from the above 
roads— 


the action is laid 
in that the rail- 


“shall pay to the District for the lighting.” &c., 
in lieu of— 

“shall provide for the lighting.” Arc.. 

and by the addition of the provision that the District may 
maintain a suit for the sums due for such lighting. The 
latter provision was. as a matter of law, unnecessary, be¬ 
cause the liability having been created, the remedy would 
follow as a matter of necessary implication. It emphasized 
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the determination of Congress, however, that the railroads 
should bear the cost of such lighting. 

The first change was important. It took out of the hands 
of the roads the work of lighting and placed that duty upon 
the municipality. This was. of course, desirable, as it 
tended to secure a uniform method and amount of lighting. 

The court below held that the District was not entitled to 
recover under this act because of the changed physical con¬ 
ditions; that entirely different conditions existed at the time 
tlie act was passed from what exist now, and that the present 
situation could not have been within the contemplation of 
Congress when the act was passed. 

It is submitted that this is not a sufficient reason for an¬ 
nulling the act. Physical conditions change so rapidly at 
the present time, especially within the limits of large cities, 
to meet the necessities of a changing and growing civiliza¬ 
tion. that the tenure of any statute might he brief indeed if 
that tenure were limited by judicial construction to the 
physical limitations existing at the time of its enactment. 
Such judicial interpretation is sometimes met with in re¬ 
ports of criminal cases, but the contrary is the rule. A 
familiar instance is the law applicable to bicycles. Some 
fifteen or twenty years ago a desire for bicycle riding sud¬ 
denly seized the popular fancy. It rapidly spread to all 
classes, and soon large numbers of the population were rid¬ 
ing bicycles. There were no statutes or regulations at that 
time which applied to bicycles, but the courts promptly held, 
in their absence, that these instrumentalities were vehicles, 
and must be so regarded within the purview of statutes and 
regulations applicable to vehicles. 

Huddy on Automobiles, p. 0, and cases there col¬ 
lected. 

Likewise it has been often held that automobiles arc 
vehicles. 

Gassenheimer vs. D. C., 26 App. D. C., 557. 

Huddy on Automobiles, p. 10. 





In Taylor vs. Goodwin, 4 Q. FT, 228 (1879), it was held 
that a person riding a bicycle at a dangerous pace might l>e 
convicted of furiously driving a “carriage” under Eng. St. 5 
and <> Win. IV, c. 50, sec. 72. Lush, J.. said: 


'■ I he mischief intended to he guarded against was 
the propulsion of any vehicle so as to endanger the 
lives or limbs of passers-by. It is quite immaterial 
what the motive power may he. Although bicycles 
were unknown when the act was passed, it is clear 
that the intention was to use words large enough to 
comprehend any kind of vehicles which might he 
propelled at such speed as to he dangerous” (p. (>). 


And in Thompson 
b. Ih A.. GOS. it was 
idled from the high 
vehicles and used in 


rs. Dodge. 58 Minn.. 555 (1894). 28 
slid that bicycles were not to l>e ban- 
ways “because they were not ancient 
the Garden of Eden hv Adam and 


hve 


There has been no repeal of the act of 188:>. If tin* reason 
for the existence of* the statute had ceased, there would he 
strong ground for argument that the statute itself was not in 
force. Mut the contrary is the fact. The necessity for light¬ 
ing streets through which the railroads run is greater now 
than it was when the statute was enacted. Then all cross¬ 
ings were at grade, and received, on clear nights, at least, the 
light of the moon and stars. Now very many of the eross- 
mg> aie below grade. The overhead structures carrying the 
tracks of the roads are supported in all cases by double rows 
"f iron pillars planted in the street. To take an extreme il¬ 
lustration. II street, north of the Union Station, is carried 
below grade for over a thousand feet, nearly one-fifth of a 
mile, and the tracks overhead are supported by two rows of 
iron pillars planted in the roadway adjacent to the street-car 
tracks. In this subway, even on the brightest day. there is 
only a gray twilight. This condition is caused by structures 
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erected by the Washington Terminal Company. That they 
were erected under the authority and direction of Congress 
does not lessen the necessity for lighting this subway, and 
the amount of light now required to make this thoroughfare 
safe and convenient for travel at that place is greater than 
at any previous time in its history, owing solely to the pres¬ 
ence of the overhead tracks. 

On this subject a well-known text writer observes: 


‘*§ 112. Extension to New Things.—Except in 
some few cases where a statute has fallen under the 
principle of excessively strict construction the lan¬ 
guage of a statute is generally extended to new things 
which were not known and could not have been con¬ 
templated by the legislature when it was passed. This 
occurs, when the act deals with a genus, and the 
thing which afterwards comes into existence is a spe¬ 
cies of it. Thus, the provision of Magna Charta 
which exempts lords from the liability of having 
their carts taken for carriage was held to extend to 
degrees of nobility not known when it was made, a< 
dukes, marquises, and viscounts. The 17 (Jeo. 2 
(A. I). 1744), which gave parishioners the right of 
inspecting the accounts of church wardens and over¬ 
seers under the poor law of Elizabeth, was held to ex¬ 
tend to those of guardians, oflicers who were created 


by (Jilbert’s act (22 (Jeo. 8), passed in 1783. The 
18 Eliz., c. 5, which made void, as against creditors, 
transfers of lands, goods and chattels, did not origi¬ 
nally apply to copyholds or choses in action, as these 
were not seizable in execution; but when they were 
made subject to be so taken (1 & 2 Viet., c. 110), 
they fell within the operation of the act. The act of 
(Jeo. 2, which protects copyright in engravings by a 
penalty for piratically engraving, etching, or other¬ 
wise, or ‘in any other manner' copying them, extends 
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to copies taken by the recent invention of photog- 
rapny. A statute authorizing counties to take stock 
in railroads is applicable to stock of railroads organ¬ 
ized under a subsequent statute; and the operation of 
a law for regulating -all existing railroad corpora¬ 
tions, extends to railroads incorporated after, as well 
as to those incorporated before its passage, unless ex¬ 
cepted from its provisions by their charters. So a 
provision in a statute in favor of an alien ‘who shall 
have resided within the State two years,’ applies to 
future and past residence alike. And under an act 
providing that the expenses of the Ik, rough and town- 
slup elections, in a certain county, ‘held in March 
annually; should be paid by the borough and town¬ 
ships respectively, they remained liable for the ex¬ 
penses ot such elections, notwithstanding a subse¬ 
quent change, by statute, in the date of the same- 
nor did the conversion of a borough into a city affect 

t ;'' 1 , 1 - T' er the " l ‘ t; j,,st 88 Massachusetts 
act of 181/, eh. oO, providing that prosecutions under 
I ie by-laws ol Boston might be in the name of the 
Commonwealth, remained unchanged, in that par- 
lcular, by the act which incorporated the town of 
oston as a city. Thus again, a provision of an act 
giwng justices of the peace civil jurisdiction in cases 
involving not more than $100, made the judgment of 
the court of common pleas upon certiorari to the jud,- 
nient of such justices final, and forbade the issui.m 
of a writ of error to the same by the Supreme Court" 

t anH " Was ,le,<1 >'"** Provision applied to cer- 

tiorar.es Hi SUIte under a later act increasing the civil 

jurisdiction of justices to $300. Similarlv where a 
corporation originally incorporated as a' road and 
,n company, was by a subsequent statute ner- 
mitted to form itself into two companies, one a turn- 


< 
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pike, the other a bridge company, it was held that the 
penalties imposed by the original act upon the otti- 
cers of the corporation created by it extended to the 
ofiicers of the new turnpike company. So, an act 
dividing a county, and creating, out of a portion of 
the old county, a new one, with a new name, wa^ held 
not to repeal, as to the latter the special laws in force 
in the whole territory covered by the original county, 
but the same were held to extend to and remain in 
force in the new county. A statute limiting the time 
or place within which or where a designated class of 
offences may be prosecuted or tried, applies to offences 
of the same class created and punished by subsequent 
enactments.” 

Endlich on the Interpretation of Statutes, pp. 

147 - 150 . 


In lieg. rx. Smith, L. R. 1 C. C., 260, Boville, C. J., said: 


“The subject of extending statutes by inference to 
include cases not originally contemplated is one 
which has given rise to several decisions, the leading 


•haracteristic of which is that the earlier statute deal? 


with a genus within which a new sj>ecies is brought 
by a subsequent act. Tlius, el loses in action were not 


originally within 18 Eliz., c 


against fraudulent 


conveyance; that statute being applicable only to 
property which could be taken in execution. Sims r. 
Thomas, 12 Ad. Ac El., 530; 40 E. C. L., 117. But as 


to choses in action made subject to execution by 1 & 
2 Viet., c. 110, there can be no doubt that by the 
conjoint operation of that act and the 13 Eliz., c. 5, 
such choses in action having become bv new enact¬ 
ment a species of the genus property subject to exe¬ 
cution, did, without any express enactment to that 
effect in the later statute, become subject to the oper- 

2 b 




ation of the former act. Norcutt v. Dodd Cr & Pli 
100 ; Barrack v. McCulloch, 3 Kay <£ J., lio.” 

It has been held that penal laws should not be 
extended to new things which were not in being when 
the laws were made, nor the offenses created and de¬ 
fined by subsequent statutes. On the other hand it 
has been held that things not in use at the time of 
passage of a statute may be construed as within its 
contemplation, when words large enough to embrace 
them are used.” 

2(> Amer. & Kng. line., 0(10, ami cases cited 
in notes. 

Uunbart us. Hall, U C. 15. X. s 300; 108 K (' I 
.'100 (1802): ' ’ 

An union for infringement l»y the defendant of the plain- 
nil a copyright m two engravings, one from Rosa Bonheur’s 
■ Morse l air ami the other from Holman Hunt’s “Light 
of the World,” defendant hud copied the engraving 0 n 
reduced scale by photography, which was an unknown lr, 

when the statute was passed under which recovery was 
sought (p. 310). 

Held, that the plaintiff was entitled to recover, the statute 

»cmg »road enough to cover copying in any manner (p 
«> I i ) . 1 

Followed in Craves vs. Ashford, L. R., 2 C. I\ 41() 421 
18G7. *’ * ’ 

Aft y (Jen. and Lockwood, 9 M. and W., 378- 

A prosecution against a retailer of heer having in his pos. 

sesston liquorice under a statute prohibiting such retailers 

to hate certain enumerated articles not mentioning liquorice 

or any other article intended as a substitute for mult or horn 
(p. O ( o) . 

Held, that the action would lie (p. 397). 
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Collier vs. Worth, 1 Ex. D., 464 (1876): 

Prosecution for selling fish in the town of Rochdale, con¬ 
trary to the act of 182*2. The fish were sold on a main thor- 
oughfare, Molesworth street, which did not exist in 1822 
and which at the passage of the act was green fields. 

Held, that the prosecution would lie (pp. 467, 468). 

Parkins vs. Priest, 7 Q. B. D., 318 (1881) : 

A steam tricycle held to he a locomotive within 20 and 21 
Viet., 43, 1878, and subject to the regulations therefor under 
the locomotives act of 1861, although steam tricycles were 
then unknown (pp. 317, 318). 

Queen vs. Collette, 16 Q. B., 412; 71 E. C. L., 412 
(1851): 

Indictment for continuing a toll-gate across a turnpike in 
the parish of St. James, in the town of Taunton. The toll- 
gate was erected in 1841 on Kingston Road, and was not 
then in the town (p. 415). The act was passed in 1840. 
under which defendant was prosecuted. 

Held, that the conviction should not he disturbed (pp. 
421, 422). 


U. S. vs. Nix, 180 U. 8., 190 


A territorial act of Oklahoma, applying to marshals’ fees, 
is not superseded by the act of Congress applying to the 
marshals of the United States generally. 

“The rule of statutory construction is well settled that a 
general act is not to l>e construed as applying to cases cov¬ 
ered by a prior special act upon the same subject. On this 
principle we held in Townsend vs. Little, 100 U. S.. 504. 
that special and general statutory provisions may subsist to¬ 
gether. the former qualifying the latter. See also Churchill 



r*. Crease, 5 Bing., 177; Margone vs. King, 51 Fed. Rep., 
•V25. and cases cited; State vs. Clarke, 25 N. S. Law 54 •” n. 
205: 20 Amer. Knc., OHO. 


Townsend vs. Little, 109 V. S., 504: 

_ A deed to certain property in Salt Lake City was made to 
Townsend l»v the mayor, pursuant to an act of the legisla¬ 
ture. which act did not require witnesses to the deed pro- 
\iding for the conveyance to occupants by the mayor of 
lands included in the town site; a general law of the Terri¬ 
tory required all deeds to l»c witnessed. 


“According to the well-settled rule, that general 
and specific provisions, in apparent contradiction, 
whether in the same or different statutes, and with- 
out regard to priority of enactment, may subsist to¬ 
gether. the specific qualifying and supplying excep¬ 
tions to the general, this provision for the execution 
of a particular class of deeds is not controlled by the 
law of the Territory requiring deeds generally to he 
executed with two witnesses. Pease r. Witney, 5 
Mass.. oNO; Nichols /•. Bertram, 5 Pick., 841 ; State r. 
Perrysburg. 14 Ohio St., 472: By. r. B’d of Works. 

1 . 1L A.. S. e. 185; Bishop on the Written Laws. p. 
112a. The deed of the mayor to Townsend having 
been executed in conformity with the special act was 
therefore valid and effectual to eonvev the legal title" 
(P- 512). 

The rule is, that a perpetual statute (which all 
statutes are unless limited to a particular time) until 
repealed by an act professing to repeal it. or by a 
clause or section of another act directly hearing in 
terms upon the particular matter of the first act.Dot- 
withstanding an implication to the contrary, may he 
raised by a general law which embraces the subjeet- 


f 
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matter, is considered still to he the law in force as to 
the particulars of the subject-matter legislated upon.” 
U. S. vs. dear, 3 Ilow., 120, 131. 


Cited in— 

B’k vs. Ins. Co., 76 Fed., 549. 

The J. D. Peters, 78 Fed., 373. 

Bailey L. Co. vs. Austin, 82 Fed., 786. 
Barden vs. Wells, 14 Mont,, 465; 26 Ene., 715. 


In the case of The Union Pacific n*. Mason City, 199 U. g 
160, it was held that the purchaser of a railroad took it sub¬ 
ject to regulations passed by Congress after the execution of 
the mortgage under which the road was sold. 


In construing the revenue laws of the United States the 
Supreme Court has repeatedly declared that different laws 
upon the same subject are to be read together unless so re¬ 
pugnant, or inconsistent as to make this impossible, and 
repeals by implication are not to be favored. This is. of 
course, the rule of law generally, but reference is had to the 
cases cited below as furnishing good examples of its appli¬ 
cation. 

In Modus is. Arthur, 9o l . S.. 144. the words ^japanned, 
patent, or enameled leather or skins of all kinds” in the 
revenue act of March 2. 1861, were held not to be repealed 
liv llie words “skins dressed and finished, of all kinds not 
herein provided for” (p. 146). 


The Distilled Spirits. 11 Wall.. 356: 


Phe 48th section of the internal-revenue act of .Tune 30. 
1864. amended by the act of July 13. 1866, enacted: 

“All goods, wares, merchandise, articles or objects 
on which taxes are imposed by the provisions of law 
which shall be found in the possession or custodv or 
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r ,, r ° f any P " rSOn ° r in fraud 

.. vm.n T : r en " e la "' 8 ’ ° r Wi,h desi «" '<• avoid 
pajment of said taxes, may Ik- .seized, aud shall 

l-e forfeited to (ho I’nited Stall*. ” 

The loth section of the later act enacts: 

“All distilled spirits found elsewhere than in a 
Iwiided warehouse, not having been removed fro,,', 

, ' warehouse according to law. and the tax i,„- 

feited. ' M0 ' ,K ' e " T*id. shall he for- 

, ,. 1 I | I "V" ' 18,14 '•"Mtained no s|*-cifie provisions 

the forfeiture of distilled spirits" (p. 357 ) 

the hrs( l> fiftv'!',!*''"! m '' ° f 18,14 «ill show that 

intend l , st<llon> are of a general character. 

< o apply to all taxes imposed l,v the act 

i,n ;' ] ,h <“ 48 »' >«-tio„ is espeeiallv of ,ha, -I ' 

-xl appln-s to distilled spirits'as we \ „ , 
'"Iter ancle, Itv the ae, of 18tit! this section »-||i 
amended m a manner not material to the question at 
f , When thus amended it still stood as it ,lj,i )(P . 
fore, having the same office and the same -eneral 

!:'T Wn - The ■'» act of 18t;ti of Z 

‘ new sections relating to the removal of distilled 
>|>iri s from a Isinded warehouse, and imposing „ e n 
alf.es and forfeitures for giving fraudulent hoods f,„' 
ha. purpose, or for illegally removing the sp ir " 

- -os no, deprive the 4,8th section of the ae, of ,8,14 
Us general application. There is nothing ineo„ 

g nous or repugnant lie,ween it .he new see-' 

1 , n ""' <a" stand, and an information ,„«v he 

fomided on or either, whenever the facts will 
• ' “ “ verv oommon thing for cumulative 


V 
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remedies to be thus provided. The act of 1868, 
which revises the entire revenue law relating to 
spirits and tobacco, furnishes a striking instance of, 
this. After providing for a large number of specific 
forfeitures, or forfeitures for specific breaches of the 
law, it follows up the subject by sections of the most 
general nature, so framed as not to admit of any 
possible escape or evasion, and which necessarily in¬ 
clude most of the cases before specifically provided 
for. Statutes in pari materia, like the acts of 1864 
and I860, are to be construed together, and repeals 
by implication are not favored if the acts can rea¬ 
sonably stand together” (pp. 864. 866). 


Wood vs. United States, 16 Pet., 868: 

A libel in the District Court of Maryland of twenty pieces 
of cloth imported and alleged to be forfeited. 


“The libel contained a number of counts; but that 
alone which is necessary to be here stated, is the count 
founded upon the sixty-sixth section of the Revenue 
Collection Act of 1769, c. 1*28, which declares, ‘that 
if any goods, wares, or merchandise, of which entry 
shall have been made in the office of a collector, shall 
not be invoiced according to the actual cost thereof at 
the place of exportation, with design to evade the 
duties thereupon, or any part thereof, all such goods, 
wares, and merchandise, or the value thereof, to be 
recovered of the person making the entry, shall be 
forfeited.* The count stated that the goods in con¬ 
troversy were not invoiced according to the actual 
cost thereof at the place of exportation, with design 
to evade the dutievs” (p. 837). 


“The question then arises, whether the 66th sec¬ 
tion of the act of 1799, c. 128, has been repealed, or 
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whether it remains in full force. That it has not 
heen expressly, or by direct terms repealed, is ad¬ 
mitted; and the question resolves itself into the more 
narrow inquiry, whether it has l>een rej>euled by 
i > ecessfi ry implication. 

“We say by necessary implication; for it is not 
sufficient to (3(>3) establish that subsequent laws 
cover some, or even all of the cases provided for hv 
it; for they may be merely affirmative, or cumulative, 
or auxiliary. But there must be a positive repug¬ 
nancy between the provisions of the new law and 
those of the old: and even then the old law is repealed 
by implication only pro tanto, to the extent of the 
repugnancy” (pp. 341, 342). 

“In truth, however, there is not the slightest re¬ 
pugnancy between these sections of the act of 1830 
and 1832, and the 00th section of the act of 1700. 

I be former apply only to cases where there has 
been an opening and examination of the packages 
imported, before they have passed from the custody 
of the custom-house; and in the course of such ex¬ 
amination, the fraudulent intent in the making up 
of the package or invoice, has been detected; and 
thereupon it declares the same to be forfeited. Now, 
the With section of the act of 17011 may cover tin* 
same cases, but the forfeiture is the same, and, there¬ 
fore, the provisions in such a case may well Ik* 
deemed merely cumulative, and auxiliary to each 
other. But the 06th section is not confined to such 
cases. On the contrary, it covers all cases where the 
goods have been entered, and have passed from the 
custom-house without any examination or detection 
of the false invoices. It is. therefore, much more 
broad in its reach. To enforce a forfeiture under 
the sections of the acts of 1830 and 1832. it would 
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t,e necessary to allege, in the information or libel, 
all the special circumstances of the examination and 
detection of the fraud, under the authority of the 
collector; for they constitute a part of the re* yexlir, 
to which the forfeiture is attached. But. under the 
With section, no such allegations would he necessan 
or proper, as the forfeiture immediately attaches to 
every entry of goods falsely and fraudulently in¬ 
voiced. without any reference whatever to the mode 
or the circumstances under or bv which it is ascer¬ 
tained. ., , 

"Besides, the 66th section not only provides for a 

forfeiture of the goods, hut in the alternative, for a 
forfeiture of the value thereof, to lie recovered of the 
person making the false entry. No such provision 
exists in the acts of WO or 1832. Tt is impossible, 
therefore, successful^ to contend that the 66tli sec¬ 
tion is repealed in toto. since no subsequent act 
covers all the cases provided for by it. It is. indeed, 
not a little singular that the argument, that it is re¬ 
pealed hv implication, must found itself upon the 
verv ground that the present case is not covered by 
the other acts. It must in effect assert, that the re¬ 
peal ought to he implied in all oases where the goods 
have passed from the custom-house without detec¬ 
tion or fraud, simply because if they had been exam¬ 
ined and the fraud detected there, they might, in 
that case, and in that case only, have been subjected 
to forfeiture, which would at most only establish a 
repeal pro tanto. In our opinion, there is no just 
foundation for the argument, under any aspect. The 
provision in the 66th section is intended to suppress 
frauds upon the revenue. The other acts arc de¬ 
signed to he auxiliary to the same important pur¬ 
pose; there is no repugnancy between the provisions; 
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and to construe the latter as repealing the former, 
would he to construe provisions to aid in the detec- 
, °n °* . fra,ld - "i such a maimer as to promote fraud 
hy cutting down provisions of a far more general and 
ini porta n I character, and essential to the security of 
•he revenue. It seems to us that no court of justice 
>s at liberty to adopt such a mode of interpretation 
of the revenue laws, unless driven to it hy a stern and 
irresistible necessity” (pp # 343 344) 

-■'ti llI > li i ’ nT.’.'.T ‘.To.!' > . lle 'V dgnient of ,lle 0011 rt below 

mu him iiruni or tiie noelunttioik should be reversed 

'•»■ judgment - nndn t i n -s^l o.l .. 1 t h rr f h ■ . ■ 

itibnneii, mni he 

Respectfully submitted, 

Edward H. Thomas, 

Francis H. Stephens. 

Attorneys for the District of Columbia. 
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Statement of the Case. 

'Ellis was an action of debt brought by the Dis¬ 
trict of Columbia against the defendant railroad 
company under the following provisions of the act 
of Congress, approved March 3, 1883 (22 Stats. L., 
4t>6), which was an act making appropriations for 
lh 




tlie expenses of the District of Columbia for the 
year ending June JO, 1884: 

‘llerealter all railroad companies using 
engines propelled by steam shall pay to the 
District for the lighting of tlie streets, ave¬ 
nues, alleys and grounds through which 
their tracks may he laid, under the direction 
and control ot the Commissioners; and in 
case of default of payment of such bills, 
actions at law may lie maintained by the 
District of Columbia against said railroad 
companies therefor.’’ 

In the first count of the declaration, the plaintiff 
claimed the sum of $8,092.70, being the total of the 
quarterly bills from October, 15)08, to December, 
1010, with interest, representing the cost of light¬ 
ing certain streets, avenues, etc., “through which 
streets and avenues tracks of said defendant are 
laid, constructed above or below grade, in tunnels, 
viaducts or subways, or on overhead bridges or ele¬ 
vated structures built pursuant to the acts of Feb¬ 
ruary 12, 1001, and February 28, 1902.” In the 
second count the plaintiff claimed the further sum 
(d $281.1)4, under the same statute, for the cost of 
lighting two grade crossings still remaining in the 
District but beyond the* city limits (2, 9). 

1 Ik* third count consisted of the money counts, 
and the amount claimed therein was $8,375.40, be¬ 
ing the aggregate of the amounts sued for in the 
other counts (1, 3). 



Tlio defendant demurred to the entire declara¬ 
tion, assignin'’ 1 as ground of demurrer the follow¬ 


ing : 


1. The act of Congress, approved March 
*;• 1883 (22 Stats. L., 466), which is set 
forth in said declaration as the basis for 
the plaintiff’s cause of action against the 
defendant, has been repealed by the acts 
of Congress of February 12, 1901 (31 Stats. 
I'** 767), and February 28, 1903 (32 Stats. 
L., 909). 

“2. That if said act of March 3, 1883, 
has not been repealed by the said subse¬ 
quent acts of Congress, it is invalid because 
repugnant to the provisions of Article V of 
the Amendments to the Constitution of 
the United States” (10, 11). 


This demurrer was sustained, and, the plaintiff 
below electing to stand on its declaration, judg¬ 
ment was entered for the defendant, from which 
judgment the plaintiff perfected its appeal to this 
court (10). 

The error assigned upon this appeal is 

(1) The sustaining of said demurrer to the first 
count of the plaintiff’s declaration, and 

(2) The denial of the appellant’s right to re¬ 
cover under said Act of 1883 (Appellant’s Brief, 
3). 
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ARGUMENT. 


I. 


Repeal of the Act of 1883. 

The proposition underlying the first ground of 
the defendant’s demurrer was directly raised and 
expressly decided l>v this court in the case of the 
Washington Terminal Company, appellant, vs. 
District of Columbia (39 Wash. Law. Rep., 376), 
and the well-reasoned opinion of this court in 
that case led the court below to enter judg¬ 
ment against the District of Columbia in the 
ease at bar. In their brief counsel for the appel¬ 
lant say this question was “discussed” in the 
Terminal Company case (3). It was not only dis¬ 
cussed, but was decided, as the following extracts 

from the opinion of the court in that case will 
show. 

Mi*. Justice \ an Orsdel in delivering the opinion 
of the court said: 


“The declaration is in two counts. In the 
first count, the claim is for the sum of 
$1,983.38, the expense of lighting from Jan¬ 
uary 1 to June 1, 1908. The right of recov¬ 
ery on this count is based upon a provision 
of the act of Congress of March 3, 1883 (22 
Stats. L., 466), as follows: ‘That hereafter 
all railroad companies using engines pro¬ 
pelled by steam shall pay to the District for 




the lighting of streets, avenues, alleys, and 
grounds through which their tracks may be 
laid, under the direction and control of the 
Commissioners; and in case of default of 
payment of such bills, actions at law may be 
maintained by the District of Columbia 
against said railroad companies therefor’ 
(377). 

And in passing upon the right of the District of 
Columbia to recover under this count he said: 

“The court below sustained the demurrer 
as to the first count, and overruled it as to 
the second. Judgment was entered accord¬ 
ingly, from which the respective parties 
have appealed to this court. The appeal of 
the company and the cross-appeal of the 
District will be considered together. 

“In logical order, the first question pre¬ 
sented is whether the Act of 1883 can be ap¬ 
plied to the Washington Terminal Com¬ 
pany. The Terminal Company was required 
to construct its lines and maintain them in 
conformity with the acts of Congress ap¬ 
proved February 12, 1901 (31 Stats. D., 
774), and February 28, 1903 (32 Stats. L., 
909). The statutes required the company to 
construct its tracks either above or below 
the streets, alleys, avenues or public grounds 
of the District. Tn the absence of any sug¬ 
gestion to the contrary, we must assume that 
the law has been obeyed, and that, so far as 
the company is concerned, grade lines have 
been abolished. 

“The Act of 1883 was enacted to meet the 




tlien existing conditions. The railroads en- 
tprniff the eitv had their tracks at or near 

fronf’th* gl ’ ade V Th<? dan ^ er to th e public 
f, .°™ th * °P<“™tion of trains was much 

gtcater than under the present system im- 

I "sed upon the Terminal Company. Tn ap- 

£ 0S I at " te ', W may look to the eon- 

d.t ons existing when the act was passed. 

and from that determine what must have 

been in tlic minds of the law-makers. ‘B„t 

courts may. with propriety, in construing a 

statute recur to the history of the times 

hpT1 lf was Passed, and this is frequently 

TSStT ° Hor . to r rtain the Reason 

ions h! it » r m -f n TS °/ particn,ar Provis¬ 
ions in it. I mted States r. Union Pacific 

f If: ' 91 T • <2. Applying this 

physical r "Present case, we find the 
P, • • 1Pal eruditions existing at the time of 

t ie passage of the Act of 1 SSf! entirely 
changed in so far as they apply to the Termi¬ 
nal Company. Tt was this physical condi- 
t on alone that called for the enactment of 
the law. Statutes of this character are to 
be strictly construed in their application 

nflr 'T'r 1,0 rq,nr " ln,t t0 Me assumption 
f lee/isjat)re power for the court to hold 

that tins net applies to railroads operated 

ohove a„d helow the street r/rades a svfU- 

ZTets ‘7tV°? r V hf p, : Wc n ° in(f f * e 

1 ,• !t 1s « fnmiliar rule flint a thino- 

yet V not W,t -ii” nf «ie statute and 

.... within th(> statute, because not 

ltlini its spirit, or within the intention 

l' ,s ,™ kprs ' * * * Again, another 

-mde to the meaning of a statute is found 




in the evil which it is designed to remedy; 
and for this the court properly looks at 
contemporaneous events, the situation as it 
existed, and as it was pressed upon the at¬ 
tention of the legislative body.’ Church of 
the Holy Trinity v. United States, 143 U. 
S., 457. Applying these rules to this case, 
it must be held that the terminal company, 
whose existence is due to the manifest desire 
of Congress to obviate the conditions and 
remedy the dangers which called the Act of 
1883 into existence, is not within the pur¬ 
view of that act.” (377-8.) 


The first count of the declaration alleged that 
the defendant railroad company operated above 
and be/otv the yrude of the streets, thus bringing 
the case directly within this decision. 

1 lie argument in tIn* appellant's brief in the case 
at bar, pages 3 to 18, is a verbatim reproduction of 
the argument of the same learned counsel in the 
brief which they tiled in the Terminal Company 
case (see Nos. 2174, 2175, brief for the District of 
Columbia, pages 9-24). A careful comparison of 
the two briefs will show that counsel for the ap¬ 
pellant have not advanced a single new argument 
or brought forward any additional authority in 
support of their contentions; on the other hand, 
counsel for the appellee called to the attention of 
the court below and will point out in the course of 
their argument here a number of provisions in the 
Acts of 1901 and 1903 indicating an intention upon 


the pa it of Congress to wholly abrogate the provis¬ 
ions of the Act of 1883, upon which this suit is 
based. 

Almost all of the elaborate argument of counsel 
tor the appellant is devoted to a discussion of 
cases illustrating the well established proposition, 

, ch we do " ot controvert, that statutes of a gen¬ 
eral import may embrace matters and offenses 
peisons and conditions, which come into existence’ 
ong subsequent to their enactment. But that is 
beside the point in this case. Both the Terminal 
ompanv and the appellant here were created long 
subsequent to the passage of the Act of 1883, in 
tact, both companies were formed under the au- 
t lority of the Acts of 1901 and 1903. The Act of 
February 12, 1901, commonly known as the Grade 
Crossing Act, relating to the Baltimore and Poto- 
niac Railroad Company, authorized that company 
to merge and consolidate with the Philadelphia, 

U Islington and Baltimore Railroad Company or 
any other railroad corporation, gave the assent of 
ongress to such consolidation and invested the 
new company with all the rights, powers, property 
and Privileges then possessed by, and by said act 
gi anted to said Baltimore and Potomac Railroad 

'lorn 1 '. (SeCtiOD 15) ' and the Act <d ' February 
-8,1903, known as the Union Terminal Act, section 

1, i ecogmzed this merger as having taken place 

by reciting “that the Philadelphia, Baltimore and 
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Washington Railroad Company (a corporation 
duly created by consolidation and merger of the 
Philadelphia, Wilmington and Baltimore Railroad 
Company and the Baltimore and Potomac Rail¬ 
road Company, their respective capital stocks, rail- 
ioads, properties and franchises, etc.).” 

These Acts of 1901 and 1903, under which the 
appellee as well as the Terminal Company were 
formed, not only impliedly repealed the Act of 
1883, by wholly changing and removing the con¬ 
ditions which gave rise to that statute, namely, 
dangerous grade crossings and tracks laid upon the 
surface of the streets of a populous city, but in ad¬ 
dition to a specific repealing clause contain other 
provisions rendering it impossible for the prior as 
well as the subsequent acts to stand together. 

The Act of February 12, 1901, relating to the 
Baltimore and Potomac Railroad Company, the 
predecessor of the appellee here (31 Stats. L., 707), 
provides: 


Sec. 16. That all laws or parts of laws 
inconsistent herewith be, and they are 
hereby, repealed. ” 

Section 9 of this act required that the cost of all 
work within the limits of the Railroad Company’s 
right of way, including bridges, should be borne 
by the Railroad Company, and ‘‘all work which is 
without the limits of the right of way of said rail- 
211 




road company shall be done by the District of Co¬ 
lumbia.” 

The Act of February 28, 190:}, which expressly 
continued ,n effect the tirade Crossing Acts of 1901 

' to the ^ altilll °re and Ohio and Baltimore 
and Potomac Railroad Companies, except as 

eiebv modified (section 8), clear]v showed the 

intention of Congress to place the burden of the 

T C,, “ St ; Uction of the maintenance of 

U,eets an<l hujhuays beyond the line of the right 

» «a\ of the railroad and terminal companies 
wholly upon the District of Columbia. 

Section :{ of this act relating to the Terminal 
Company’s viaduct provided: 

"And the said Terminal Companv slnll 
also grade and pave the said passagewavs at 

faction of tim e 1 ’ C ° nstl Uetiuu to the satis 
action ot the Commissioners of the District 

: J; ■ J't"; b '" "■« * 

MMtf ot .t™ pavements and roadways shall 

tes'ta z 

mymavs in the District of Columbia.’’ 

And section 5 provides: 

t 1 s ^ lee ^s or avenues, except Ninth 

York^A - iUU Fi . ft( |‘ erith Streets and New 
- ^ enue, shall be opened across thp 
railroads constructed under autS 
tills act between Florida and Montana *Ave 

teenth S? ? id , Ninth ’ Twelfth and jE 
teenth Streets, when and as opened chnii L 

earned ,We the ,-ailro.ds 
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duct bridges, the cost whereof, with their 
approaches within the limits of the right of 
way, shall be paid by the Terminal Com¬ 
pany, but shall be maintained as in the case 
of other public highways in the District of 
Columbia. ” 


Section 10 required that 

“Any and all streets or highways within 
the District of Columbia now or hereafter 
planned or projected to cross any line of 
steam railroad in the District of Columbia, 
which may be hereafter opened to public 
use, shall be located, constructed and main¬ 
tained either beneath such railroad by a 
suitable subway or above the same by a suit¬ 
able viaduct bridge at such altitude as will 
not interfere with the free and safe opera¬ 
tion thereof. The cost and expense of open¬ 
ing said streets or highways within the lim¬ 
its of such railroad company’s right of way, 
including the cost of constructing the por¬ 
tion of any viaduct bridge, within said lim¬ 
its, shall be borne and paid half by such 
railroad company, its successors and as¬ 
signs, and half by the District of Columbia 
and the United States, but after construc¬ 
tion the cost of maintenance shall he wholly 
home and paid as in the case of other public 
highways in the District of Columbia.” 


The lighting of a street or highway is unques- 
« a very essential and important part of its 


maintenance. See ‘> Dillon 
tions, 5th ed„ p. 1912,— post. 


Municipal Corpora- 



12 


The effect of a general repealing clause in a later 
statute such as that contained in the Act of Febru¬ 
ary 12. 1901, sii/>rn. has been well stated bv this 


court in the following opinion delivered bv the 
< 'hief .J ustice: 


A later act on the same subject as the 
fonner one, that is repugnant to, or incon¬ 
sistent with it. or that embraces its subject 
and object in such manner as to show an 
intention to substitute it. operates, bv im¬ 
plication. to repeal it. or so much of it as is 
repugnant to, or inconsistent, or that has 
been substituted. 

“The insertion of a general clause repeal¬ 
ing no act in particular, but applying onlv 
to such laws as may be inconsistent, merelv 
declares an intention that would otherwise 

be implied to tile same extent and with the 
same effect.” 

District of Columbia r. Sisters of 
' isitation. 15 App. D. C., 300. 


AA lien the tracks of the steam railroads were laid 
"l»m the surface of the streets and across street 
intersections at grade, it was necessary for the 
safety of the public that such streets should be 
lighted and hut just and reasonable that the rail¬ 
road companies should hear the burden of the cost 
of such lighting. Hut when these dangerous con¬ 
ditions were abolished and the railroad companies 
at enormous expense were required not onlv to re¬ 
move the existing grad,, crossings, but also to clear 




l 



l 



the streets of the surface tracks and to relocate 
them in costly overhead structures, viaducts, sub- 
va\s and tunnels, as alleged in this declaration, 
the necessity which called the Act of 1883 into be¬ 
ing no longer existed. The surface of the streets 
"t the city of A\ ashington, as the allegations of the 
first count of the declarations show, are no longer 
occupied by tracks and are as distinct and separate 
from the railroad’s right of way as if the latter 
were a mile distant. It would be as reasonable to 
require the railroad companies to light all of the 
sti eets v ithin a mile of their tracks as to illuminate 
those which are contiguous thereto, but which they 
no longer obstruct, interfere with, or render dan¬ 
gerous. 

I he new conditions created by the Acts of 1901 

and 1903 were so dissimilar in every particular to 

those prevailing when the Act of 1883 was passed 

that this act must fall because of its repugnancy 

to the subsequent expressions of legislative inten¬ 
tion. 

Concerning such repeals by implication, a lead¬ 
ing authoritv savs: 


“Such repeals are recognized as intended 
> t \ the legislature, and its intention to repeal 
is ascertained as the legislative intent is as¬ 
certained in other respects, when not ex¬ 
pressly declared, by construction. An im¬ 
plied appeal results from some enactment 
the terms and necessary operation of which 




14 


cannot be harmonized with the terms and 
necessary effect of an earlier act. In such 
case the later law prevails as the last expres¬ 
sion of the legislative will; therefore, the 
former law is constructively repealed, since 
it cannot be supposed that the law-making 
power intends to enact or continue in force 
laws which are contradictions. The repug¬ 
nancy being ascertained, the later act or 
provision in date or position has full force, 
and displaces by repeal whatever in the 
precedent law is inconsistent with it.” 

Sutherland on Statutory Construc¬ 
tion, sec. 138, page 179. 


In Steamboat Coat fata tf rs. The Collector (85 
l . K., 478, at p. 491) Mr. Justice Kwavne said: 


“It is said that the proviso in the act of 
1S(>5 is not expressly repealed. There was 
no necessity for an express declaration upon 
the subject. It was superseded by the abro¬ 
gation of the one hundred and third section. 
And the seventieth section of the Act of 1866 
in terms repealed ‘all the provisions in any 
former act inconsistent with the provisions 
of this act.’ The ninth section of this act 
declares that the tax here in question shall 
be paid. The proviso in the Act of 1865 de¬ 
clares that it shall not be paid. 

“Can there be a clearer inconsistency 
than that which subsists between these pro¬ 
visions ! If Congress intended that the ex¬ 
emption should continue under the Act of 
1866 as it was under the act of 1864, it would 
have been easy to say so, and, doubtless, this 
would have been done.” 


\ 



Ill V. S. r.s. Tynen (78 U. S., 88, at p. 92) Mr. 

»J ustice Field said \ 

There is no express repeal of the 13th 
section of the Act of 1813 declared by the 
Act ot 1870, and it is a familiar doctrine that 
Repeals by implication are not favored. 
When there are two acts on the same sub¬ 
ject the rule is to give effect to both if possi¬ 
ble. Hut it the two are repugnant in any of 
their provisions, the latter act, without any 
repealing clause, operates to the extent of 
the iepugnancy as a repeal of the first; and 
t v (n v hei e tv o acts are not in express terms 
i epugnant, yet it the latter act covers the 
whole subject of the first, and embraces new 
provisions, plainly showing that it was in¬ 
tended as a substitute for the first act, it will 
operate as a repeal of that act.” 

Also State m. Yewell, 63 Md., 120- 
Wood r.v. U. S„ 16 Pet., 342. 

To compel the railroad companies, at their ex¬ 
pense. to light streets which they do not occupy, 
interfere with or render dangerous and the duty 
of maintaining which properly belongs to the Dis¬ 
trict of Columbia, would be a taking of the prop¬ 
erty of the companies for the benefit of the public 
without giving any consideration in return. It 
would subject the railroad companies to double 
taxation. They have already expended millions of 
dollars to remove their tracks from the surface 
of the streets and thus add to the beauty of the city, 
the safety of its inhabitants, and the value of abut- 



14 


cannot be harmonized with the terms and 
necessary effect of an earlier act. In such 
case the later law prevails as the last expres¬ 
sion of the legislative will; therefore, the 
former law is constructively repealed, since 
it cannot be supposed that the law-making 
power intends to enact or continue in force 
laws which are contradictions. The repug¬ 
nancy being ascertained, the later act or 
provision in date or position has full force, 
and displaces by repeal whatever in the 
precedent law is inconsistent with it.” 

Sutherland on Statutory Construc¬ 
tion, sec. 138, page 179. 


In Steamboat Coinf>antj rs. The Collector (85 
l . K., 478, at p. 491) Mi*. Justice Xwavne said: 


“It is said that the proviso in the act of 
ISbo is not expressly repealed. There was 
no necessity for an express declaration upon 
the subject. It was superseded by the abro¬ 
gation of the one hundred and third section. 
And the seventieth section of the Act of 1866 
in terms repealed ‘all the provisions in any 
former act inconsistent with the provisions 
of this act.’ The ninth section of this act 
declares that the tax here in question shall 
be paid. The proviso in the Act of 1865 de¬ 
clares that it shall not be paid. 

‘‘Can there be a clearer inconsistency 
than that which subsists between these pro¬ 
visions > I f Congress intended that the ex¬ 
emption should continue under the Act of 
1866 as it was under the act of 1864, it would 
have been easy to say so, and, doubtless, this 
would have been done.” 
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Iu V. S. r.s. Tynen (78 U. S., 88, at p. 92) Mr. 

•I ustice Field said i 

“There is no express repeal of the 13th 
section of the Act of 1813 declared by the 
Act (d 1S<0, and it is a familiar doctrine that 
iepeals by implication are not favored. 
When there are two acts on the same sub- 
ject the l ule is to give effect to both if possi¬ 
ble. I>ut it the two are repugnant iu any of 
their provisions, the latter act, without any 
repealing clause, operates to the extent of 
the repugnancy as a repeal of the first; and 
oen where two acts are not in express terms 
lepugnant, yet it the latter act covers the 
whole subject of the first, and embraces new 
pioysious, plainly showing that it was in¬ 
tended as a substitute for the first act, it will 
operate as a repeal of that act.” 

Also State r.s. Yewell. (>3 Md., 120; 

(K "1 »•«. U. S„ 1(> Pet., 342. 

To compel the railroad companies, at their ex¬ 
pense. to light streets which they do not occupy, 
interfere with or render dangerous and the duty 
of maintaining which properly belongs to the Dis- 
tiict of Columbia, would be a taking of the prop¬ 
erty of the companies for the benefit of the public 
without giving any consideration in return. It 
would subject the railroad companies to double 
taxation. They have already expended millions of 
dollars to remove their tracks from the surface 
of the streets and thus add to the beauty of the city, 
the safety of its inhabitants, and the value of abut- 
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ting property, and annually contribute their share 
of the general taxes of the District, which include 
tlie cost of street lighting. That Congress in¬ 
tended to impose no additional burdens upon them 
and desired them to be free from anything savor¬ 
ing of double taxation or assessments is manifest 
from the provisions of the Acts of 1LMJ1 and 190b 


relating to taxation. Section 1 1 of the Act of 1901 
is as follows: 


“ l*ruritkti, That no assessment, valua¬ 
tion, or tax siiall be made, laid, or levied on 
the Baltimore and Cotomac liailroad Com¬ 
pany on account of any bridges, tunnels, 
elevated tracks, or subway which shall be 
located, constructed, or maintained under 
the authority of this act, and forming part 
of said railroad, in excess of that which 
would or could be lawfully made, laid or 
levied if said railroad was wholly located 
and constructed on the surface of the 
ground; it being the true intent and mean¬ 
ing hereof that any such bridges, tunnels, 
elevated tracks, or subway forming part of 
said railroad shall be assessed and valued 
for purposes of taxation and taxed on the 
same basis as any other equal portion of 
railroad situated within the said District of 
Columbia not constructed on, in, through, 
or upon any such bridges, tunnels, elevated 

tracks, or subway.” 

« 


The learned counsel for the appellants say 
(Brief, page 4) that the act of 1883 was generally 
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acquiesced iu and complied with by the railroads. 
It is true that the prcdceessors of the appellee here, 
and, we believe, all other railroad companies op- 
iiating in the District of Columbia, did recognize 
the justness of the provisions of the Act of 1883 
while they were occupying with their tracks the 
•sui face of the streets and crossing such streets at 
grade. 


II. 


The Unconstitutionality of the Act of 1883. 

The court below confined the decision of this 
case to the first ground of demurrer and did not 
pass upon the second ground, namely, that the Act 
of 1883, if not repealed, was repugnant to Article 
\ of the Amendments to the Constitution of the 
United States (Record, p. 11 ; Appellant’s Brief, 
p. 3). In view of the decision of this court in the 
case ot the Washington Terminal Company, supra, 
we shall do no more than briefly discuss the prop¬ 
ositions and authorities upon which we rely in sup¬ 
port of the second ground of demurrer. 

It is not contended that the Act of 1883, under 
the conditions which existed at the time of its pas¬ 
sage, with the railroads occupying the surface of 
the streets and propelling steam engines and trains 
over street intersections at grade, was unconstitu¬ 
tional or unreasonable, but we do insist that with 
ah 


tlie conditions now prevailing, with no occupation 
ot the streets by the companies (except, possibly, 
m the case of two crossings beyond the city limits 
mentioned in the second count of the declaration), 
to compel the railroad companies to light the 
streets contiguous to their rights of way for the 
benefit of the public would amount to a taking of 
their property without compensation. 

It will be seen from the first count of the decla- 
i.itimi that the amount therein claimed embraces 
the cost of lighting certain streets through which 
the Railroad Company operates in tunnels as re¬ 
quired by the Act of 1901. What disadvantage does 
the public sustain by such operation and what 
benefit would the Railroad Company derive from 
the lighting of the street to compensate it for the 
cost thereof ! A\ hen the tracks were upon the sur¬ 
face ot the ground and intersecting streets were 
ciossed at grade, both the railroad companies and 
the public were benefited by the proper lighting 
of such streets and crossings. The dangers of the 
situation were made more evident and accidents 
were thereby prevented, but no such situation now 
prevails. To compel the railroad companies to 
continue to light the streets after they have been 
required to remove their tracks from the surface 
and to abolish grade crossings would not confer 
any benefit upon the companies. The only one 
who would derive any benefit from such lighting 
of the streets would be the municipality of the Dis- 



trict of Columbia representing its taxpayers, the 
sole users of the streets, who would pay none of 
the cost. 

“The care, management, and control of 
the streets and public ways devolve upon the 
local municipal government in which they 
are located, and it is the duty of the local 
government to maintain them in such condi¬ 
tion that the public, in the exercise of due 
care, may pass over them in safety. In the 
darkness of the night, in crowded thorough¬ 
fares, light is an important aid, largely 
tending to promote the convenience, as well 
as the safety of the public. It is not only 
one of the uses to which the public streets 
and wavs may be devoted, but in the case of 
crowded thoroughfares a duty devolves 
upon the municipality of supplying it. The 
control of the streets or highways and the 
accompanying duty to keep the same in safe 
repair have been held to confer, by neces- 
sarv implication, the power to light the same 
for the public convenience and safety.” 

(Dillon. Municipal Corporations, 5th 
ed., vol. 3, p. 1912.) 

“The proper authorities are directed to 
increase from time to time, as the public 
good may require, the number of street 
lamps on any of the streets, lanes, alleys, 
public ways, and grounds, in the City of 
Washington, and to do any and all things 
pertaining to the well-lighting of the city, 
and to levy and collect a tax from the prop- 



erty-liolders sufficient to defray the ex¬ 
penses thereof.” ^ e ex 

Sec. 233, R. S. I). C. 

The Act <>f 1X83 levies a tax or assessment against 

m; " 1 c, "'>l'<'inics for the total cost of lightim- 
the “streets, avenues, alleys, and grounds through 

" 7 ' t " tra, ' ks I1U1 . V ,H ' l«i«l. under the direction 
a,1< "f the Commissioners.” 

1 ndor existing conditions is this a valid exercise 
“I the taxing power or due process of law? 

Due process of law is such an exercise of the 

“powers of government as the settled maxims of 
u\w permit and sanction.” 

Story : The Constitution, 5th ed„ sec. 1945. 

t o,,ley: Constitutional Limitations, 7th ed 
p. 50(5. 

Hie principles of law under which taxes and as- 
M'ssmcnts are laid are set forth in the leading case 
<d .Norwood ,-s. Bake; (172 IT. S.. 2<>9. 278) : 

••lint the power of the legislature in these 
matters is not unlimited. There is a noint 
heyond which the legislative department 

‘‘ ‘ ' i ( '" ( ' x, ' l 'ting the l>ower of taxation, 

• ■ not go consistently with the citizen’s 
LJiit of property. As already hull rated, the 
I't'l ' ' ^ttia'l xpreial a .isms meats to 

,( (<ts J °f />hMh- improvement* is that 

the property a pan ahieh they are imposed 
ts benefited, and therefore the 



owners do not, in fact, pay anything in ex¬ 
cess of what thcv receive by reason of such 
improvement. But the guaranties for the 
protection of private property would be 
seriously impaired, if it were established as 
a rule of constitutional law, that the imposi¬ 
tion by the legislature upon particular 
private property of the entire cost of a pub- 
lit' improvement, irrespective of any pe¬ 
culiar benefits, accruing to the owner from 
such improvement, could not be questioned 
bv him in the courts of the country. Tt is 
one thing for the legislature to prescribe it 
as a fffurral rule that property abutting on 
a street opened bv the public shall be deemed 
to have been specially benefited by such im¬ 
provement. and therefore should specially 
contribute to the cost incurred by the public. 
Tt is quite a different thing to lay it down 
as an absolute rule that such property, 
whether it is in fact benefited or not by the 
opening of the street, may be assessed by 
the front foot for a fixed sum representing 
the whole cost of the improvement, and 
without any right in the property owner to 
show, when an assessment of that kind is 
made or is about to be made, that the sum 
so fixed is in excess of the benefits received. 

“Tn our judgment, the exaction from the 
owner of private property of the cost of a 
public improvement in substantial excess of 
the special benefits accruing to him, is, to 
the extent of such excess, a taking, under 
the guise of taxation, of private property 
for public use without compensation. We 
say ‘substantial excess,’ because exact equal- 
itv of taxation is not alwavs attainable, and 

• • 7 
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for that reason the excess of cost over 
special benefits, unless it be of a material 
character, ought not to be regarded by a 
rourt of equity when its aid is invoked to 

ment”" ** enfol ‘ oement of a special assess- 

“Taxation is the equivalent for the pro¬ 
tection which the fiovermneut affords to the 
persons and property of its citizens; and as 
all are a ike profeeted. so all alike should 

Iwar the burden in proportion to the inter- 
(*sts secured.” 

r’.M.ley: Constitutional Limitations, 
7th ed„ p. 707. 

See ibid., p. 714 , note. 

hillon: Municipal Corporations, 5tli 
ed„ sec. 1443. 

“To compel individuals to contribute 
moiiev property to the use of the public 
without reference to any common ratio, and 
" ithout requiring the sum paid hv one piece 
or kind of property, or by one person, to 
bear any relation whatever to that paid hv 
another, is, it seems to me. to lav a forced 
contribution, not a tax. duty, or impost, 
vitbin the sense of these terms, as applied 
to the exercise of powers by any enlightened 

t>i 7osponsible Oovommont.” 

Woodbridge c.s. Detroit. 8 Mich.. 274. 

It will be seen from the above citations that the 
bases of just taxation are a division of the tax upon 
a common ratio and a corresponding benefit accru- 
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ing to the taxpayer. But the tax in the case at bar 
places a large portion of the burden of one public 
expenditure—that for light—upon one taxpayer, 
the railroad company, which is already contribut¬ 
ing to the lighting expenses of the entire city when 
it pays its share of the general taxes. This new 
and added assessment of the total expense of light¬ 
ing certain streets and avenues does not provide 
in any way for relief from paying a share of the 
total lighting expenses of the District. 

It has been held illegal to tax railroads alone to 
pay railroad commissioners, an object peculiarly 
attributable to the existence of railroads (Cooley, 
Constitutional Limitations, 7th ed., p. 706, note, 
referring to Atchison, Topeka and Santa be R. R. 
Co. vs. Howes, 32 Kan., 7:17). IIow much more 
illegal should it be to take the property of a rail¬ 
road for an object for which it was already taxed 
its proportionate share, from which it derived no 
benefit, and for the existence of which it was not 


responsible? 

One of the requirements of due process of law 
is the opportunity for both sides to have a hearing. 
In the assessment of taxes, and especially in the 
case of special taxes, it has been held that it is not 
necessary to hear the parties in question before the 
tax is assessed (Dillon, Municipal Corporations, 
5th ed., sec. 1365), provided the “owner of the 
property assessed is given the right to contest the 
validity and amount of the tax in an action to en- 
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jom Its collection” (ib.), or “if by law it (the tax) 
can only be collected by suit in the courts, and the 
taxi,aver is permitted in such suit to contest the 
\alidit\ of the tax, and his liability therefor, and 
t<> question the amount” (ib.) 

No provision is made in the statute of 1883 for 
a hearing betoie the assessment when the railroad 
com],any could present its side of the ease, but the 
provision that suit can be had for collection of the 
tax might perhaps be deemed a sufficient compli- 
aiiee with this requirement, were it not for the fact 
that the value of such judicial hearing has been 
taken away by the decision of this court in Wolf 
'n. District of Columbia (21 App. I). C., 4(i4, 474- 
affirmed, lift; l\ S„ 152), where it is said: 

"Money is annually appropriated by Con¬ 
gress lor lighting the streets of the citv; but 
whether such appropriation be sufficient or 
insufficient, the courts cannot determine 
nor can they determine how the lights shall 

he distributed through the city; or how any 
particular street or section of a street shall 
he lighted, whether by few or many lights 
O! w hether by gas or electricity. These are 
matters that are confided exclusively to the 

authorities!*”^ <lism ‘ ti,m uf thc '""nicipal 

Therefore, even though the defendant railroad 
company has its day in court to defend an action 
brought against it for the collection of the tax. it 
cannot contest the amount thereof, for the amount 
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is determinable by the quantity of the lighting and 
that is dependent, bv the terms of the act, upon 
the Commissioners. Hence, the Commissioners 
could so burden the defendant railroad company 
as to make its share of the lighting bill extremely 
large when compared with its proportionate share 
of the general taxes. The law consequently is un¬ 
constitutional as an exercise of the taxing power 
because it complies with none of the requirements 
of due process of law in the assessment of the total 
charge for lighting against the railroad company. 

The appellee further asserts that as an exercise 
of the police power this statute is equally unconsti¬ 
tutional. This is not an arbitrary power, but one 
which must be exercised for the protection of the 
public health, safety and morals. In Lawton vs. 
Steel (152 U. S., 133, 137) the court said: 

“To justify the State in thus interposing 
its authority in behalf of the public, it must 
appear, first, that the interests of the public 
generally, as distinguished from those of a 
particular class, require such interference; 
and, second, that the means are reasonably 
necessary for the accomplishment of the 
purpose, and not unduly oppressive upon 
individuals. The legislature may not, under 
the guise of protecting the public interests, 
arbitrarily interfere with private business, 
or impose unusual and unnecessary restric¬ 
tions upon lawful occupations. In other 
words, its determination as to what is a 
proper exercise of its police powers is not 
4h 
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final or conclusive, but is subject to the 
supervision of the courts.” 


And the police power is as much limited bv the 
fifth amendment as the power of taxation. The 
Police power of Congress over the District of Co¬ 
lumbia is the same as that of the State legislatures. 
I he former is limited hv the fifth amendment, and 
the latter by the fourteenth amendment. 

Moses vs. V. S., 16 App. D. C., 428. 433, 435. 

Lochner vs. X. Y.. 198 U. S., 45, 56. 


As was said by the Supreme Court in Wight vs. 
Davidson (181 V. S.. 371, at page 384). while Con¬ 
gress has exclusive jurisdiction over the District 
of Columbia and is not controlled bv the provisions 
of the fourteenth amendment, “no doubt, in the ex¬ 
ercise of such legislative powers. Congress is sub¬ 
ject to the provisions of the Fifth Amendment to 
the Constitution of the United States, which pro¬ 
vide, among other things, that no person shall be 
deprived ot life, liberty or property without due 
process of law. nor shall private property be taken 
for public use without just compensation.” 

The case at bar differs from that class of cases 
where railroads have been compelled to establish 
fences or cattle guards (Missouri Pacific Railwav 


* o. vs. Humes, 115 L . S., 512) along their rights of 
way in one marked particular, and that is that in 
those cases the cause for the condition which gave 
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rise to the legislation was the existence of the rail¬ 
road itself. In the present case this is not true. 
If it be granted that the defendant’s presence 
caused a need for more lights than existed or than 
the municipality was under obligation to provide 
for the general uses of the city, perhaps the rail¬ 
road might reasonably be charged for the excess, 
but this statute does not so provide. This law re¬ 
quires the railroads to pay “for the lighting of the 
streets, avenues, alleys, and grounds through which 
their tracks may be laid”—not a part, but all. 
There is no requirement that defendant shall pay 
for such excess of lighting as the Commissioners 
deem necessary owing to the presence of the rail¬ 
road in said streets and avenues. The court can¬ 
not, of course, make a division of the cost of light¬ 
ing, declaring (me part constitutional and the other 
part unconstitutional. It must enforce the statute 
as a whole, and as it stands it is distinctly uncon¬ 
stitutional in requiring the defendant to assume 
the total cost of a municipal duty where there is 
no public need for this to be done. It is an op¬ 
pressive duty without a corresponding benefit. 

Viewed as an exercise of the taxing power, the 
Act of 1883 is a command to the railroad company 
to pay such sum as the Commissioners of the Dis¬ 
trict of Columbia may assess against it without 
a hearing, without the possibility of restraining 
or controlling the action of said Commissioners in 



fixing the quantity of light, and without the com¬ 
pany deriving any benefit therefrom. 

As an exercise of the police power the act is 
unconstitutional, certainly in so far as it provides 
for 'the payment by the railroad company of the 
ordinary lighting expenses of the streets and 
avenues in question. The fact that it might be 
constitutional to require payment of any excess 
over and above the ordinary municipal needs for 
the lighting of such streets cannot save this law 
in its present indivisible form, which requires the 
whole cost of such lighting to be assessed against 
one taxpayer; in other words, it requires the prop¬ 
erty of one taxpayer to be taken for public pur¬ 
poses without giving any corresponding benefit or 
other compensation. 

It is respectfully submitted, therefore, that the 

judgment appealed from is correct and should be 
affirmed. 

FREDERIC 1). Me KENNEY. 

JOHN S. FLANNERY. 

WILLIAM IIITZ. 

W. CLAYTON CARPENTER, 

Attorneys for the Philadelphia, 

Baltimore <1 Washington H. It. Co. 



